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2.  Protection of human rights in the framework 
of the UN

Th e creation of the United Nations at the end of the Second World War has raised the 

question of protection of human rights into the sphere of international law. Th is meant 

a serious novelty as in the historical era before the war human rights had already been 

recognised by most domestic constitutional systems, but were largely unprotected by 

international law. Exceptions can be mentioned, for example, some of the provisions 

of contemporary international humanitarian law and some of the protection of rights 

of aliens, but generally human rights have been considered as being subject to domestic 

legislation.

2.1 UN basic documents and human rights

2.1.1 Human rights in the UN Charter

Th e founding treaty of the United Nations, the UN Charter, adopted in 1945 has made 

a serious change. Among the purposes of the UN, it has included, the “promotion and 

encouragement of human rights and fundamental freedoms”. A very early prohibition 

to discrimination has also been added to this as the text stipulates “without distinction as 

to race, sex, language, or religion”, which can be considered as an exact legal obligation, 

stretching beyond general principles and political purposes. Additionally to this material 

legal base, methodological and institutional fundaments have also been created by the 

Charter. According to it, member states have to be committed to promote “universal 

respect for, and observance of, human rights and fundamental freedoms for all”. Th e 

previously mentioned prohibition of discrimination is once again reaffi  rmed related to 

this obligation, too.

Th e provisions of the Charter thus has made clear, that the new world order after 1945 

does not consider human rights being domestic issue, under the absolute protection 

of state sovereignty. Ever since this giant step, the UN has proven to be instrumental 

in the process of developing international standards of human rights protection, by 

adopting international treaties and other documents setting out universally recognised 

human rights.

Th e fi rst and most famous step had been the adoption of the Universal Declaration 

of Human Rights (UDHR) in 1948, which has been followed by (a few years later) 
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a series of international treaties protecting numerous human rights and human rights-

related state obligations.

But written legal rules are not enough: the UN has also created more internal 

institutions and bodies with the aim to monitor and supervise states’ actions and 

behaviour related to recognition and implementation of human rights. Th ere are organs 

providing for political protection, such as the UN Human Rights Council (and its 

predecessor, the UN Commission on Human Rights) and bodies providing for experts’ 

protection (treaty bodies, established under the various UN human rights treaties), 

monitoring implementation and enforcement of the relevant treaties.

2.1.2 Universal Declaration of Human Rights

Th e fi rst list of human rights recognised by the United Nations appears in the Universal 

Declaration of Human Rights.

No state has voted against it on 10 December 1948 (10 December is “International 

Human Rights Day” ever since), as none of them has ever expressed any intention to 

denounce it. Th ough this may refl ect a worldwide consensus, a disturbing element has 

to be pointed out. When decision has been made about the proposed document in the 

General Assembly, eight states abstained from the voting. Th e Soviet Union and its 

allies (Belarus, Czechoslovakia, Poland, Ukraine, Yugoslavia), Saudi Arabia and South 

Africa has not supported it with their votes. Th is does not necessarily mean a strong 

opposition against it, but is defi nitely a sign of the lack of full consensus on the matter 

of human rights.

Later, the Universal Declaration of Human Rights has been reaffi  rmed in the Vienna 

Declaration and Programme of Action, adopted after the World Conference on Human 

Rights in 1993 (see: GA Resolution 48/121 of 14 February 1994), and still remains 

the basic document to express universal human rights values. Its importance is shown 

by the fact that all international human rights treaties refer to the Declaration in their 

preambles.

As a resolution of the UN General Assembly, the Declaration was not adopted as 

a legally binding instrument. Today its binding force is not questionable any more, 

this argument stands on at least three legs. First, it is arguable that the content of 

the Declaration can be qualifi ed as an authentic interpretation of the human rights 

provisions of the UN Charter, most of which are today recognised as peremptory 

international norms, or jus cogens, which mean provisions legally binding under all 

circumstances. While it may be questioned in the whole corpus of the Declaration, 

the second possible argument is aimed on that the Declaration’s norms have turned 

to customary international law by today. While most of the rights embodied in the 

Declaration may satisfy the test of customary international law, that means the presence 

of a state practice, backed by appropriate opinio juris, such as the prohibition of torture, 

some questions can be asked in relation to all of those. For example the right to enjoy 

asylum, embodied in Article 14 has not been echoed by later conventions, only the 
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right to seek it. A third possible argument is that contents of the Declaration can be 

considered as refl ecting internationally accepted principles of law, as they are enshrined 

by the constitutions and domestic legal provisions of many states. Whatsoever, today it 

is nearly impossible to argue against the legally binding nature of its norms, especially 

that all of them has been reaffi  rmed by legally binding international conventions.

Th e structure of the Declaration was compared to the portico of a Greek temple 

by René Cassin, who has had the leading role in its drafting: the steps leading to the 

entrance, four columns with foundations, and a pediment on the top had all had their 

role in his vision. Th e seven paragraphs of the preamble, which set out the reasons of 

the Declaration, represent the steps that take to the entrance, which is behind the four 

columns – meaning the main body of the Declaration. Articles 1 and 2 of the Declaration 

provide for the principles of dignity, liberty, equality, and brotherhood, more exactly, 

prohibition of discrimination. Th ese represent the foundation blocks of the columns, 

without which the structure cannot stand. Human rights embodied in Articles 3-11 

form the fi rst column, constituting basic rights of the individual such as the right to life, 

or the prohibition of slavery and other human rights. Th e second column is built up by 

human rights embodied in articles 12-17, constituting rights of the individual related 

to the public power. Th e third column is represented by human rights in articles 18-21, 

which guarantee political freedoms, such as freedom of thought, conscience, religion, 

or association. Articles 22-27 make the fourth column, which provide for economic, 

social, and cultural rights. Th e last three articles of the Declaration is envisaged by 

René Cassin as the pediment which binds the structure together: those deal with the 

duty of the individual towards the society and the obligations of states vis-à-vis. It also 

emphasises the prohibition of use of rights in contravention of the purposes of the UN.

Th e UN’s human rights protection activities, which have got off  to a seemingly 

successful start with the relatively early adoption of the Universal Declaration of Human 

Rights, have soon had the face diffi  culties because of the emergence of the Cold War. 

Seamless operation of the UN’s institutions themselves have become victim of this 

confl ict. As a result, no new legal standards have been adopted in the UN until 1965, 

with the adoption of the International Convention on the Elimination of all Forms of 

Racial Discrimination and the two covenants of 1966, thus initiating a new period of 

time in the history of international human rights law.

2.2 UN main bodies and human rights

If we consider the protection of human rights as a goal and a duty of international law 

and the UN, it is important to examine the competence of various UN bodies and 

institutions. Our present system of international law is organised around and built on 

the concept of state sovereignty, so this factor is still an inevitable factor. It also plays 

a crucial role in relation to enforcement of human rights, as mentioned earlier. It has 

long been regarded as the “Achilles heel” of international human rights protection 

system, as states have plenty of possibilities to oppose any possible international action.
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Regardless of the fact that international human rights law has developed to a certain 

level, where states can no longer argue human rights being solely a domestic matter, 

there are still some serious limits to the ability and the capacity of the international 

community to react to violations or abuses of human rights by states, especially if they 

persist in their practices. Existing enforcement mechanisms seem to lag behind the 

development of legal norms which they should stand for.

As a result, enforcement mechanisms in the UN generally speaking are quite weak, 

the UN Security Council being the only body able to apply political-legal sanctions 

going beyond mere condemnation by the international community. Still, it is important 

to examine the various institutions of the UN and see what their tasks may be related 

to our subject.

Human rights institutions within the UN may be catalogued either as “Charter 

bodies” or as “treaty bodies”, depending on their origin. Charter bodies are created 

either by the UN Charter, or by bodies which exist on the Charter itself. On the other 

hand, treaty bodies are the results of UN human rights treaties, which usually always 

set up these institutions. Th e previous ones provide for “political”, while the latter ones 

for “experts” protection, based on the classifi cation drafted up in a previous chapter. 

Th e political UN human rights institutions are usually made up by the representatives 

of member states, while the treaty bodies are composed of human rights experts acting 

in their individual capacity, regardless of their nationality and origin. All of these bodies 

are served and supported by the High Commissioner for Human Rights, whose Offi  ce 

is responsible for their operation.

Here we analyse the main UN bodies’ role in protection of human rights, some of 

them will be examined in details in a later chapter.

2.2.1 UN General Assembly

Th e fi rst Charter body worth mentioning is the UN General Assembly (UNGA). It 

is the principal organ of the United Nations, comprising all members states of the 

organisation (currently 193 member states), with one vote allocated to each of them. 

While its authority and competences are at best vague (sometimes problematic and even 

contra productive according to some authors) in international matters and politics, its 

political weight gives it a special role related to human rights. Article 13 of the UN 

Charter gives the Assembly the task of initiating studies and making recommendations 

to help realization of human rights and fundamental freedoms. From the institutional 

side, as the Assembly is the UN organ that all other UN human rights bodies report 

back to (also the Security Council through its annual report, which can be important 

related to situations with possible grave human rights problems), it has a general 

overview of the global human rights situation.

Th e General Assembly can also make recommendations for action via resolutions 

or declarations, which both are legally non-binding documents, but still may have 

a signifi cant eff ect. Firstly because of their possible political weight in certain situations 
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(refl ecting a majority opinion of member states), secondly because those resolutions are 

usually followed by the UN human rights and other bodies even if some states oppose 

them, and thirdly because of the possibility of gaining binding power after all. As in 

the case of resolutions refl ecting unanimous opinion of states or a wide consensus: 

these may constitute strong evidence of the existence of a customary – thus binding 

– international legal norm. Many of the human rights-related UNGA resolutions are 

considered to have customary power, which is backed up by strong arguments from 

professional sources.

One of the most important subsidiary organ of the UNGA is the UN Human Rights 

Council (established by GA resolution 60/251), which holds the primary role among 

Charter bodies in the present UN system (examined in a later chapter).

2.2.2 Economic and Social Council

Th e Economic and Social Council (ECOSOC) is responsible for the UN’s wide range 

of activities related to economic and social issues. It consists of 54 member states, with 

equal voting status, like in the General Assembly. Member states are elected by the 

UNGA for three-year terms. Seats on the Council are allocated on the basis of equal 

geographical representation, with fourteen to African states, eleven to Asian states, six 

to Eastern European states, ten to Latin American and Caribbean states, and thirteen 

to Western European and other states.

Similarly to the General Assembly, the ECOSOC has a wide mandate related to 

protection of human rights. Article 62 of the UN Charter vests some important tasks 

to it, in general to “make or initiate studies and reports with respect to international, 

economic, cultural, educational, health and related matters”. Th e task is followed by 

competences, for example that the ECOSOC may “make recommendations for the 

purpose of promoting respect for, and observance of, human rights and fundamental 

freedoms”. Th is provision supplements the general idea of protection of human rights 

embodied in the Charter, by entitling the ECOSOC to take a leading institutional 

role on this fi eld. Th is leadership role is also refl ected by the fact, that it receives the 

reports of the treaty human rights bodies and transmits them to the General Assembly, 

and that it is also responsible for the coordination of a wide array of UN programmes 

related to human rights.

Th e ECOSOC has plenty of subsidiary bodies, mostly commissions, many of 

which are responsible for various fi elds of human rights: the Commission for Social 

Development, the Commission on the Status of Women, the Commission on Narcotic 

Drugs and the Commission on Crime Prevention and Criminal Justice are just a few 

worth mentioning.
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2.2.3 UN Security Council

While not a human rights organ per se, the UN Security Council (UNSC) also has 

signifi cant importance related to protection of human rights. While under the UN 

Charter its primary responsibility is the maintenance of international peace and security, 

its leading political role makes it inevitable in situations of crises going hand in hand 

with human rights violations, sometimes on a massive scale.

Th e UNSC has 15 members, each member states have one vote. Out of the fi fteen, 

fi ve are so-called “permanent members” with veto power, which means that a decision 

cannot be made in the UNSC without their consent or against their will. Th e other 

ten, so-called “non-permanent members” are elected by the General Assembly for 

a two-year term with a two-third majority. Permanent members are China, France, 

Russian Federation, the United Kingdom and the United States. Currently the ten 

non-permanent members are (with end of term date):

1. Argentina (2014)

2. Australia (2014)

3. Chad (2015)

4. Chile (2015)

5. Jordan (2015)

6. Lithuania (2015)

7. Luxembourg (2014)

8. Nigeria (2015)

9. Republic of Korea (2014)

10. Rwanda (2014)

As the present membership system of the Security Council is under serious criticism, 

the reform of the body, including its membership is under consideration, as part of 

the UN reform.

Meetings of the UNSC are called at times when the need arises.

Th e most important responsibility of the Security Council is to determine the 

existence of a threat to the peace or act of aggression. But it also has an important role 

in situations not of such gravity yet: it may call upon the parties to a dispute to employ 

settlement by peaceful means and may recommend methods of adjustment or terms 

of settlement to prevent the situation from getting more serious. In some cases, if the 

situation poses a threat to international peace and security, the Security Council can – 

acting under Chapter VII of the Charter – decide to impose sanctions or in the worst 

case, even to authorize use of force.

Under the UN Charter, all member states are obliged to comply with these 

“Chapter VII” resolutions of the Council, which is an exception in the present system 

of international law. Sovereign states has to accept and obey these orders from the 

Council. Th is may have a very strong eff ect on human rights, because massive human 

rights violations may amount to the level of a threat to international peace and security, 

thus making the Security Council a very important actor related to human rights. 
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Unfortunately, the political nature of the behaviour of the UNSC (because of the 

actions of some of its members, usually permanent members) does not always help it 

to meet this expectation.

2.3  Th e institutional centre of human rights protection 
of the UN

Based on Article 68 of the UN Charter, the ECOSOC has delegated its human rights 

functions to the Commission on Human Rights in 1946. It has become the leading 

political institution of the UN’s human rights activities, for example it has drafted most 

of the UN human rights documents and of the treaties. It was replaced by the Human 

Rights Council in 2006, which is now the main Charter body responsible for human 

rights-related activities of the UN.

2.3.1 UN Commission on Human Rights (1946-2006)

Th e Commission on Human Rights had 53 states as members (in its fi nal form), elected 

by the ECOSOC for three-year terms, which was renewable. Members were acting in 

their capacity as representatives of the governments of UN member states gaining a seat 

in the Commission.

Over its 60 years of existence, the Commission has made signifi cant contribution to 

the establishment of the UN’s constantly developing international human rights legal 

framework. It has taken a leading role in codifying international treaties, developing 

complaints mechanisms and special procedures. It had a very important role as being 

the most accessible UN body for non-government organisations: NGOs were present at 

its sessions, and the Commission has proven a standing opportunity to provide NGO 

input on human rights issues.

Th e Commission has not had any role in enforcement at the beginning, and was 

not entitled to take any action until 1967. Th en the so-called “1235 procedure” was 

adopted (named after ECOSOC resolution 1235 (XLII) of 6 June 1967), which has 

provided for public debate focusing on violations in particular States. Th is has not only 

led to the possibility of public identifi cation and discussion of country-specifi c human 

rights situations (with a possibility of political pressure), but also the appointment of 

a “special rapporteur” with a mandate to investigate and report on the human rights 

situation in a specifi c country. Later this possibility has evolved to the practice of not 

country-specifi c, but thematic situations. Th ematic procedures could involve the 

appointment of experts to investigate and report on all aspects (including violations) of 

human rights relevant to a specifi c theme. Even though country-specifi c mandates have 

raised debates among states and those have not been applied many times, the special 

procedures (both country and thematic) have been considered to be the Commission’s 

major achievements.
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Th e so-called “1503 procedure” was another technique developed by the Commission 

to deal with alleged human rights violations (named after ECOSOC resolution 1503 

(XLVIII) of 27 May 1970). Th is provided for a complaint procedure to be applied 

in the case of a “consistent pattern of gross and reliably attested violations of human 

rights and fundamental freedoms”. In a situation like this, the Commission could work 

with the aff ected State in relation to the complaint on a confi dential base. While this 

was an advancement, the relative weakness of the Commission, the secrecy around the 

complaints and the ineffi  ciencies in their processing have not lead to an overall success, 

as other institutions could at this time provide better results.

Despite its initial successes and important role in advancement of protection of 

human rights, the Commission has become more and more unable to properly fulfi l 

its functions, which has become increasingly visible during the years after 2000. Its 

declining credibility and professionalism was the result of many factors, for example the 

manipulation of its mechanisms by member states in order to achieve their own or their 

allies’ political goals. Th is has resulted in selectivity in the choice of states singled out 

for country-specifi c measures, or the election of states with poor human rights records 

into the ranks of the Commission. All these has led to the view that the Commission 

has to be radically reformed.

2.3.2 UN Human Rights Council (2006–  )

Th e Human Rights Council has started its operation on 15 March 2006. Th e creation 

of the Council was to replace the Commission as the key political UN human rights 

body (via GA Resolution 60/251). It has the general mandate to address human 

rights issues, in more details, it is responsible for promoting the protection of human 

rights, for fostering international cooperation on human rights, for providing capacity 

building assistance to states to help them to meet their human rights obligations, and 

for responding to violations of human rights.

Th e newly created Council has not become substantially diff erent in composition 

to the Commission and has retained all of its same general mechanisms. Special 

procedures, complaints mechanism, signifi cant access of NGOs have all been kept to 

the new institution. A new mechanism was introduced, the so-called universal periodic 

review (presented in a later chapter). Th e practice of thematic procedures has been 

continued under the Council, currently they include working groups on enforced or 

involuntary disappearances, the right to food, and the situation of human rights and 

freedoms of indigenous persons.

Th e question of membership in the Council was an important question during the 

reform debates as membership issues had become a leading factor in the political demise 

of the Commission. Th e size of the Council has been reduced to 47 members from 

the 53 of the Commission. Members may serve maximum two consecutive three-year 

terms. Membership can be suspended by a two-thirds majority of the UN General 
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Assembly, in the case of committing systematic and gross violations of human rights. 

Th is happened so far only once, in 2011, with Libya.

Th ere have been proposals for a more dramatic cut to allow for a stricter selection of 

nominees and for universal membership as well, to simply circumvent the problem of 

political selectivity. Th ere have also been ideas to avoid the risk of further politicisation 

with composing the Council only of non-state actors.

Seats for membership are allocated based on the equitable geographical distribution 

of member states via the regional groups formed in the framework of the UN. Th e 

distribution of seats is the following:

 t 13 African states

 t 13 Asian states

 t 6 Eastern European states

 t 8 Latin American and Caribbean states

 t 7 Western European and other states

Some important new features have been introduced to keep states with poor human 

rights records from nomination to, being elected to, or keeping membership of the 

Council. During the elections, members of the General Assembly shall take into account 

the candidates’ human rights record. Regional groups can nominate more candidates 

than the positions available to that group, which ensures a genuine vote taking place.

Th e Human Rights Council has gained a higher status in the UN as it is a subsidiary 

organ to the General Assembly, while the Commission had only been a sub-commission 

of the ECOSOC. Th is refl ects a growth of importance of human rights within the 

institutional system of the United Nations. Other institutional novelties are present 

as well: compared to the Commission, which only met for one annual session (six 

weeks long), the Council is a standing body that meets for at least three sessions per 

year. Additionally, it has the possibility to convene special sessions if the need arises, 

at the request of a Council member with the support of one-third of the members of 

the Council.

Early performance of the Council has drawn mixed evaluations. It has successfully 

adopted important new human rights conventions, for example the Convention on the 

Rights of Persons with Disabilities and the Optional Protocol to International Covenant 

on Economic, Social and Cultural Rights. But unfortunately the Council has shown lot 

of elements of negative dynamics, last seen with the Commission, as it has been accused 

by applying of double standards and declining credibility. One of the worst practice 

was the continuous singling out of Israel’s human rights violations, while no resolutions 

have been supported by the majority of the Council on other, equally serious situations. 

Th e majority of the special sessions convened by the Council, a vast proportion of these 

have focused only on Israel, and what’s worse, the resolutions adopted has constantly 

shown a one-sided focus on these situations.
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2.3.3 Universal Periodic Review

One of the main tasks of the Human Rights Council is to run the Universal Periodic 

Review (hereinafter: UPR) mechanism of the UN. By means of UPR, the United 

Nations is capable to monitor and review regularly the situation of human rights in 

each UN-members by forming a troika composed of three UNHRC-members. Th ere 

are so-called UPR-cycles within which the UN-members shall prove in every four 

and a half years their commitment to the human rights obligations and standards and 

explain their improvement in this fi eld. UNHRC is authorized to gather information 

about states from diff erent kind of sources. Firstly, States are obliged to submit offi  cial 

reports based on the structure requested by the UNHRC on the situation of human 

rights in the State under review. Furthermore, both the so-called National Human 

Rights Institutions (usually the ombudsman-type institution of a given state) of each 

State and the NGOs interested are authorized to fi le ‘shadow reports’ about the States 

under review. In addition, each member of the Human Rights Council as well as 

NGOs can provide information and also ask questions to the States under review either 

about general or particular issues. Finally, the so-called stake-holders of the UN (mainly 

rapporteurs of a particular question that relates to human rights) are also authorized to 

inform the UNHRC about such issues. 

Th e most spectacular part of the UPR review process is when the State that is under 

UPR review ought to defend its standpoint in public at a regular session of the UNHRC. 

During this open public session, the member states and NGOs can ask questions about 

the situation of human rights in a particular state and also make recommendations 

to the State under review. Th e State under review must reply on these questions and 

recommendations (either immediately or some months later) whether it can accept, 

consider or even reject these recommendations. In case of accepting recommendations 

(compiled later by the HRC itself ) the State under review shall take the necessary steps 

to be comply with the recommendations within four and a half years since it must 

explain the improvements on these questions at the forthcoming UPR-review cycle.

2.3.4 UN High Commissioner for Human Rights

Th e post of a high commissioner responsible for human rights has been created by the 

UN General Assembly in 1993. Th e High Commissioner for Human Rights is the 

principal human rights offi  cial of the United Nations, the position itself is at the level of 

under-secretary-general, with the general aim of coordination of the UN’s human rights 

activities. Th e activities cover many duties, one of the most important is the supervision 

of the Human Rights Council. Th is is a very important position, not only because of 

direct connection to states and the ability to infl uence their human rights practices but 

because of serving as a “face” to UN’s human rights activities.

Th e present high commissioner is Navi Pillay from South Africa, she was approved 

by the General Assembly on 28 July 2008. Her mandate has been renewed for two years 
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beginning on 1 September 2012. From September 2014 she will most probably be 

followed by Zeid Ra’ad Zeid al-Hussein from Jordan, who was named as the successor 

by the UN Secretary General during late spring of 2014.

Th e most well-known high commissioner has been Sergio Vieria de Mello from 

Brazil, who tragically has only served less than one year. After he was appointed, he 

was asked by the UN Secretary-General, Kofi  Annan, to serve in Iraq as his Special 

Representative. On 19 August 2003, he and 22 colleagues have been killed in a bomb 

attack against the UN headquarters in Baghdad.

Th e tasks of the High Commissioner are numerous. He/she has to play the leading 

role on human rights issues and to emphasize the importance of human rights at both 

the international and national levels. He has to promote international cooperation 

for human rights, and stimulates and coordinate action for human rights throughout 

the UN system. Th e Commissioner has important tasks regarding to codifi cation of 

new norms: promotes universal ratifi cation and implementation of international legal 

norms, and assists in the development of new ones. He/she supports human rights 

organs and treaty monitoring bodies, responds to serious violations of human rights 

with the means at disposal. Many of the tasks include activities not professional but 

of political nature, which requires the holder of this position not only human rights 

expertise but also a good ability to maneuver in international political relations.

Th e Offi  ce of the High Commissioner for Human Rights (OHCHR) employs more 

than thousand staff  in Geneva, New York, and other country and regional offi  ces, 

and a workforce of nearly seven hundred international human rights offi  cers serving 

in various UN peace missions or political offi  ces. Financial conditions are covered 

from the United Nations regular budget and from voluntary contributions from states, 

intergovernmental organizations, foundations and individuals.

2.4 UN treaty-based expert bodies

Based on the nine core international human rights treaties, ten human rights treaty 

bodies have been created. Th ese are the institutions responsible for non-judicial, “expert” 

or “professional” protection of human rights, serving as the second level of protection.

Nine of these bodies has the task of monitoring implementation and enforcement 

of one given core international human rights treaty. Th e tenth treaty body has a special 

scope of activities, aiming rather on prevention: the Subcommittee on Prevention of 

Torture (established under the Optional Protocol to the Convention against Torture) is 

responsible for monitoring places of detention in states parties to the protocol.

Th ese bodies are the following:

1. Human Rights Committee (CCPR)

2. Committee on Economic, Social and Cultural Rights (CESCR)

3. Committee on the Elimination of Racial Discrimination (CERD)

4. Committee on the Elimination of Discrimination against Women (CEDAW)

5. Committee against Torture (CAT)
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6. Subcommittee on Prevention of Torture (SPT)

7. Committee on the Rights of the Child (CRC)

8. Committee on Migrant Workers (CMW)

9. Committee on the Rights of Persons with Disabilities (CRPD)

10. Committee on Enforced Disappearances (CED)

All of the treaty bodies are created and have to work in accordance with the provisions 

of the treaty that they monitor.

2.4.1 Common elements to treaty bodies

All of these bodies are committees of independent experts. As all of the relevant treaties 

require, these persons have to be “experts of high moral standing and recognized 

competence in the fi eld covered by” the given convention. Members of these committees 

shall be elected by secret ballot by the states party to the given convention, nominated 

from among their nationals. Each state party may nominate one person. All of the 

treaties set the expectation regarding to elected circle of members, that due consideration 

has to be given to equitable geographical distribution and the representation of all the 

principal legal systems of the world. Th is factor is very important to ensure a wide 

acceptance of the committees’ activities.

Members of the committees are usually elected for a fi xed term, re-election is usually 

possible in case of re-nomination. In case of the death, resignation or any other reason of 

not being able to perform the duties of an elected member, usually the state party which 

nominated that member shall appoint another expert from among its nationals to serve 

for the remainder of the term, if that person is approved by the relevant committee.

Members of these committees shall serve in their personal capacity. Every treaty 

expects independency, neutrality, impartiality from the members and that their activities 

shall be driven by professionalism and professional standards rather than politics and 

especially not the pursuance of interests of the nominating states. Th ough it may be 

important for UN member states to have more experts in more committees as this 

refl ects a moral-political weight and recognition within the UN, and for this reason, 

states usually lobby for their nationals, their activities has to stay non-political. Th is 

is helped by the fact that the committees’ activities are closely scrutinized by NGOs, 

academic and public attention, and expert members jeopardize their professional 

reputation.

If the UN General Assembly decides so, the members of the committees may receive 

emoluments from United Nations resources. Terms and conditions of these have to be 

decided by the General Assembly.

Every committee establishes its own rules of procedure and elects its own offi  cers for 

a fi xed time period, according to the detailed provisions of the treaty it overlooks. Th e 

meetings of the committees are organized according to a fi xed time period, usually once 

or twice in a year, and they are usually held at the UN headquarters in Geneva, except 
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for the meetings of the CEDAW, which are usually held in New York. Th e conventions 

usually address the UN Secretary-General to provide the necessary staff  and facilities 

for the eff ective performance of the functions of these committees, which practically 

means that the Offi  ce of the High Commissioner for Human Rights is responsible for 

supporting their work and for assisting them in their work. Th e offi  ce provides them 

with basic capacities of secretariats to handle their administrative duties.

2.4.2 Current problems with the operation of treaty body system

While the treaty bodies constitute a fundamental pillar of the UN’s international 

human rights protection system, and it has grown signifi cantly during the past decades 

(especially doubled in size over the last decade), some serious problems have also 

surfaced during this period.

One of these is the accumulation of a signifi cant backlog of state reports and individual 

communications. Two reasons of this can be easily identifi ed: under-resourcing of the 

treaty bodies and insuffi  cient compliance by states with their reporting obligations. It 

may be interesting to mention, that the latter has its counterpart on the other side, 

too: during the last years, states tend to complain more and more about the growing 

burden of their reporting obligations, causing a serious workload to national authorities. 

An additional reason is the insuffi  cient harmonization of working methods among the 

various treaty bodies, which results in a number of ineffi  ciencies.

Since 2009, a process has been initiated by the High Commissioner for Human 

Rights, to address this problem, fi rst as a process of consultation about possible 

remedy to that. In 2012, the High Commissioner has published a 100-page report 

with recommendations as the result of these consultations, which have focused on 

strengthening the system rather than reforming it, as the High Commissioner had 

come to the conclusion that “legal parameters of the treaties should not be altered”. 

Among many other elements, the report has called attention to the utilization of new 

technologies, for example including webcasting and videoconferencing in operation 

of the bodies, which on one hand, could increase visibility and accessibility to these 

treaty bodies. But on the other hand, online activities – for example holding of online 

sessions – could lead to lower costs of operation as well.

Th e report was followed by a General Assembly resolution. It has launched an 

intergovernmental process to strengthen and enhance the eff ective functioning of the 

treaty body system. Th e next step of this process is a fresh General Assembly resolution 

adopted in April 2014 (GA resolution 68/268). Th e most important results of this 

resolution are additional meeting time and human and fi nancial resources from the 

regular budget of the UN are granted to the treaty bodies. Additionally, a capacity 

building package was agreed upon to assist states in fulfi lling their obligations deriving 

from the treaties. It recommends the harmonization of working methods by the ten 

treaty bodies.
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2.5 UN international human rights treaties

Currently there are nine core international human rights treaties in force. Th e last one, 

entering into force on 23 December 2010 is the convention on enforced disappearance. 

Th ese treaties are widely accepted by UN member states – all of them have ratifi ed 

at least one out of the core international human rights treaties, and 80 percent of all 

member states have ratifi ed four or more. Some of these convention enjoy a near-

universal acceptance, meaning that they are ratifi ed by nearly or by all member states.

Th e nine core human rights treaties are:

1965 – International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD)

1966 – International Covenant on Civil and Political Rights (ICCPR)

1966 – International Covenant on Economic, Social and Cultural Rights (ICESCR)

1979 – Convention on the Elimination of All Forms of Discrimination against 

Women (CEDAW)

1984 – Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (CAT)

1989 – Convention on the Rights of the Child (CRC)

1990 – International Convention on the Protection of the Rights of All Migrant 

Workers and Members of Th eir Families (ICESCR)

2006 – International Convention for the Protection of All Persons from Enforced 

Disappearance (CPED)

2006 – Convention on the Rights of Persons with Disabilities (CRPD)

Optional protocols to the conventions aim to amend their provisions, to extend the 

protection they off er or to strengthen the monitoring and control mechanisms they 

provide for. Th ese protocols are:

1966 – Optional Protocol to the International Covenant on Civil and Political 

Rights (ICCPR-OP1)

1989 – Second Optional Protocol to the International Covenant on Civil and 

Political Rights, aiming at the abolition of the death penalty (ICCPR-OP2)

1999 – Optional Protocol to the Convention on the Elimination of Discrimination 

against Women (OP-CEDAW)

2000 – Optional protocol to the Convention on the Rights of the Child on the 

involvement of children in armed confl ict (OP-CRC-AC)

2000 – Optional protocol to the Convention on the Rights of the Child on the sale 

of children, child prostitution and child pornography (OP-CRC-SC)

2002 – Optional Protocol to the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (OP-CAT)

2006 – Optional Protocol to the Convention on the Rights of Persons with 

Disabilities (OP-CRPD)

2008 – Optional Protocol to the Covenant on Economic, Social and Cultural Rights 

(ICESCR-OP)
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2.5.1  Convention on the Elimination of All Forms of Racial 
Discrimination

Th e International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD) has been adopted by the United Nations General Assembly in 1965, and it 

has entered into force in 1969. It is a widely accepted international treaty, with nearly 

180 states party to it. It is a very important human rights treaty, aiming the elimination 

of racial (and also other sort of ) discrimination and the promotion of understanding 

among all races.

Th is treaty was the fi rst UN human rights convention adopted after the long-time 

of apparent inactivity of the organization in the fi eld of human rights following the 

adoption of the Universal Declaration of Human Rights. Another reason that makes 

this a very important international treaty is that it addresses a fundamental question 

without which the protection of human rights is hardly imaginable. Th e obligation of 

states embodied in the introductory part and Article 55 of the UN Charter, namely the 

prohibition of discrimination has lead the questions of discrimination widely open. Th e 

Convention can be considered as being the authentic interpretation of the text of the 

Charter on this fi eld – and it is needed to be able to answer those questions.

Th e fi rst of these questions is the defi nition of “racial discrimination”. Article 1 of 

the Convention defi nes it as:

“any distinction, exclusion, restriction or preference based on race, colour, descent, 

or national or ethnic origin which has the purpose or eff ect of nullifying or 
impairing the recognition, enjoyment or exercise, on an equal footing, of human 

rights and fundamental freedoms in the political, economic, social, cultural or 

any other fi eld of public life.”

Th e defi nition introduced by the convention represents an attempt to cover a wide 

array of possible discriminatory actions.

For the application of the Convention, discrimination does not need to be based 

on race or ethnicity. When considering if a certain action is falling under the ambit 

of the Convention or not, its eff ects have to be evaluated. To determine, whether the 

action’s eff ects are contrary to the Convention or not, that action’s unjustifi able disparate 

impact must be present to a group distinguished by race, colour, descent, or national 

or ethnic origin. Belonging to a particular group can be decided by self-identifi cation, 

if no other factor is identifi able.

Additionally, as anthropologists had not produced a  clear distinction between 

“ethnicity” and “race”, the convention does not distinguish between discrimination 

based on ethnicity and on race. Th e criticism of the practices of some societies have 

been given force to by the inclusion of descent, specifi cally covering discrimination on 

the basis of inherited status (for example caste).

Th e treaty makes for exceptions. Affi  rmative action policies and other measures taken 

to redress inequalities and develop equality are also possible. Distinctions made on the 
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basis of citizenship are specifi cally excluded from the defi nition, as these are widely 

applied by states’ practice and not necessarily constitute discrimination.

Th e structure of the Convention refl ects structure of the Universal Declaration of 

Human Rights, and has served as an example for other UN human rights conventions 

adopted in the future, for example one can see the same with the International Covenant 

on Civil and Political Rights, the International Covenant on Economic, Social and 

Cultural Rights, adopted later. Th e preamble is followed by twenty-fi ve articles, which 

are divided into three parts – obligation, enforcement and closing provisions.

Th e fi rst part details the obligations of the states party to the Convention. Th eir 

general obligation is to eliminate all forms of racial discrimination and to promote 

understanding among all races.

According to the Convention, States party take the obligation of not applying and 

not supporting discrimination prohibited by its provisions. Th ey have to take eff ective 

measures against it, that includes prohibition by legislation and revision of its policies 

and actions to make that no discrimination is being applied. Article 5 lists specifi c areas 

and human rights in which discrimination shall be eliminated. Some discriminatory 

actions are even qualifi ed to be crimes by the Convention, apart from the crime of 

apartheid (which has been criminalized by a previous specifi c international treaty), 

the incitement of racial hatred shall be prosecuted as a crime by states party according 

to Article 4. (Th is provision has drawn numerous reservations from states, as we have 

referred to it in a previous chapter.) Th eir additional obligations are to ensure judicial 

remedies for acts of racial discrimination, and as a preventive measure, to promote 

understanding and tolerance in public education.

Th e second part provides for the enforcement mechanism of the Convention. 

It establishes the fi rst of the institutions we know today as “UN treaty bodies”, the 

Committee on the Elimination of Racial Discrimination (CERD). It may exercise the 

following tasks and powers:

1. to make general recommendations based on the Convention;

2. to conduct a dispute-resolution mechanism between parties, related to alleged 

violations of the Convention;

3. to hear individual an complaint, if the state party addressed by that recognises 

such competence of the Committee.

Article 22 of the Convention, similarly to other UN human rights conventions 

creates the possibility to refer any dispute between states party over the interpretation 

or application of a provision of the Convention to the International Court of Justice. 

Th is clause has been invoked only once ever since, by Georgia against Russia after 

their 2008 war. Georgia has argued that Russia had applied wide scale and systematic 

discrimination in South Ossetia, a territory in the process of succession from Georgia 

and tried to put the armed confl ict in the context of this allegation, but the Court has 

found that it does not have jurisdiction.

Th e issue of positive discrimination is also surfaced in the Convention, which states 

that “when the circumstances so warrant” states party to it shall employ affi  rmative 
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action policies for specifi c racial groups to guarantee “the full and equal enjoyment of 

human rights and fundamental freedoms”. Th is is important, because the Convention 

itself denies the popular misunderstanding that “positive discrimination is the same as 

the negative, just the other way round”, often used by political actors to criticize equal 

treatment eff orts.

2.5.2 Th e UN human rights covenants

1966 has been a very important year in the history of the UN’s human rights activities. 

Th is year has marked the birth of the two human rights covenants serving as treaties 

of fundamental importance.

As their title shows, the International Covenant on Civil and Political Rights was 

adopted for the protection of civil and political (or “fi rst generation”) human rights, 

while the International Covenant on Economic, Social and Cultural Rights has dealt 

with economic, social and cultural (or “second generation”) human right. As it is often 

called, “international bill of human rights” is comprised of the Universal Declaration of 

Human Rights from 1948 and the two covenants of 1966 (and the optional protocols) 

together.

Th e covenants has been supplemented by optional protocols. Th e fi rst one, to the 

International Covenant on Civil and Political Rights was adopted together with the 

covenants and aimed for a stronger enforcement mechanism in relation to states party 

willing to accept that. Th e second optional protocol to the same covenant, adopted in 

1989, has aimed to abolish the death penalty. 2008 has seen the birth of an optional 

protocol to the International Covenant on Economic, Social and Cultural Rights, too, 

which has also aimed on a more eff ective enforcement mechanism of this covenant.

Some common elements of the two covenants can easily be identifi ed. In their 

preambles, both of the covenants remind states to their obligations under the UN 

Charter to promote and respect human rights, recognize the importance of the Universal 

Declaration of Human Rights and the idea that free human beings enjoying freedom 

and freedom from fear and want can only be achieved by creating the conditions 

whereby everyone may enjoy his human rights, being civil and political or economic, 

social and cultural rights.

Articles 1, 3 and 5 of the two covenants also show serious similarities, they are almost 

the same in the two documents. Th ey all serve as provisions of fundamental importance.

Article 1 of the covenant recognize the right to self-determination of peoples as 

being universal, meaning that they may freely determine their political status and freely 

pursue their economic, social and cultural development”. Th is reference and its unusual 

positioning into a human rights treaty is explained by the contemporary international 

political environment, strongly determined by decolonization, and the tension it has 

caused in the system of states.

Article 3, using the same wording, reaffi  rms the equal right of men and women to 

the enjoyment of all human rights in both of the conventions, meaning in relation 
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to all of the human rights recognized by those, and obliges states party to provide for 

this principle a reality. Apart from this common provision, Article 2 of both of the 

covenants, which defi nes states’ general obligations (diff erent in the two, see later in 

the present chapter) provide for a general prohibition of discrimination, as it obliges 

states to fulfi l their obligations “without discrimination of any kind as to race, colour, 

sex, language, religion, political or other opinion, national or social origin, property, 

birth or other status”. With this, prohibition of discrimination is also a very important 

common element of the covenants.

Article 5 with identical wording, in both covenants provides for protection 

against the destruction or undue limitation of human rights, and against misuse or 

misinterpretation of any of the provisions of the covenants to justify human right 

infringements. It also establishes a prevention against states limiting already recognized 

and existing human rights in their domestic regime on the ground that those human 

rights are not recognized yet, or recognized only to a lesser extent in the covenants.

Th e main diff erences of the covenants derive from their diff erent nature. As previously 

mentioned, the fi rst Covenant stands for fi rst generation human rights, while the second 

one provides for those of the second generation. As presented already in an earlier 

chapter, presenting the diff erent generations of human rights, international treaties 

usually can not install obligations on the states party on the same way with these 

diff erent kind of rights.

Th is is very well refl ected in the system of the two diff erent covenants, and the 

obligations they impose on states, which are completely diff erent. International 

Covenant on Civil and Political Rights require states to recognize, respect and ensure 

every human right contained in the Covenant immediately when enters into force related 

to that state, and to do it to a full extent, limitation is only possible with the conditions 

and to the extent that the Covenant provides for. On the other hand, according to the 

International Covenant on Economic, Social and Cultural Rights, a state party only 

“undertakes to take steps (…) to the maximum of its available resources, with a view 

to achieving progressively the full realization of the rights recognized”, which means 

much less of an obligation. Th is duality of international legal obligations related to 

diff erent kind of human rights is not unusual, this approach is being applied in the 

regional systems as well.

2.5.3 International Covenant on Civil and Political Rights

Th e International Covenant on Civil and Political Rights (ICCPR) serves as the 

fundamental UN treaty for the protection of civil and political rights, or fi rst generation 

human rights. It has practically turned the moral and philosophical goals and aims of 

the Universal Declaration of Human Rights into legal reality.

Th is transformation could not be “perfect” though, as some important elements 

in the fi eld of human rights have not been mentioned in the Declaration, but they 

surface in the Covenant, and the other way round, while some human rights elements 
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already had been addressed by the Declaration, they have been left out of the Covenant. 

Among the novelties of the Covenant we can mention minority rights and children’s 

rights – both of these have become issues of higher importance in international politics 

than have been shortly after the Second World War, this explains their presence. 

Novelties aside, the questions of human rights seemingly disappearing from the list 

of recognized rights are even more interesting. To the sixties, some diff erent human 

rights interpretations have already found weight in international politics: that explains 

for example the absence of the right to property from the Covenant, which was very 

much opposed most importantly by states of the Soviet power block, accepting the 

communist dogma of private property is not to be respected, what’s more, it shall be 

abolished at all. Regardless of the correctness of this interpretation, if it is represented by 

numerous states, universal consensus on the matter is hardly possible. Another reason 

stands with the rights of refugees, already embodied in the Declaration but missing 

from the Covenant: nearly right after the Declaration, the Convention relating to the 

Status of Refugees has been adopted (in 1951), thus this fi eld of law has started to 

develop a single new legal corpus (international refugee law), and it was not needed to 

drive these questions back to the territory of general human rights. It would not have 

been a good idea anyway: international refugee law have already come across serious 

criticism from the communist countries (who have usually been the origins of refugees 

and had the tendency to consider the legal regime protecting them a propaganda tool 

in the hands of the “west”), and nobody wanted to have those debates related to the 

Covenant as well.

Th e obligation of states party to the Covenant is easy and simple: to ensure the 

human rights embodied in it. Article 2 sets out more details of this:

1. they undertakes to respect and to ensure rights recognized by the Covenant to 

all individuals within their territory or subject to their jurisdiction, without 

discrimination;

2. they take the obligation of domestic legislation, that may be necessary to give 

eff ect to the rights recognized in the Covenant;

3. they take obligations regarding to the enforcement of these rights. Th ey have 

to ensure that victims of human rights violations have an eff ective remedy, these 

claims have to be evaluated by competent judicial, administrative or legislative 

authorities, and fi nally they have to ensure that also competent authorities shall 

enforce these remedies, if those are granted.

Th e Covenant draws up a complex catalogue of fi rst generation human rights, and 

provides for categories of these rights. Th ese categories of rights are determined from 

the direction of the extent of states’ obligations related to them. Th e here categories 

are the following:

1. human rights of absolute nature, from which no derogation is possible;

2. human rights of absolute nature, but derogation is possible;

3. human rights of not absolute nature.
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Th e fi rst category means human rights of absolute nature, meaning that no limitation 

is possible at all, and from which no derogation is possible under any circumstances. Not 

even wars, natural or other disasters threatening the existence of the state, whatsoever. 

Th ese are the most important human rights and freedoms recognized by the Covenant.

Under the Covenant these human rights are:

 t Right to life (embodied in Article 6). Th e Covenant itself does not consider 

the death penalty being the violation of the right to life, if it is imposed and 

executed by the judicial system in a lawful manner – its prohibition is added 

only later with the second Optional Protocol in 1989;

 t Prohibition of torture, cruel, inhuman or degrading treatment or punishment 

and the prohibition of forced medical or scientifi c experimentation (embodied 

in Article 7);

 t Prohibition of slavery and servitude (embodied in Article 8, Paragraph 1 and 2);

 t Prohibition of imprisonment merely on the ground of inability to fulfi l 

a contractual obligation (embodied in Article 11);

 t Th e freedom provided for by the principles of nullum crimen sine lege and nulla 

poena sine lege (embodied in Article 15). Th ese principles of criminal law provide 

for rule of law in case of criminal cases;

 t Right to recognition everywhere as a person before the law (embodied in Article 

16);

 t Right to freedom of thought, conscience and religion (embodied in Article 18, 

Paragraph 1 and 2). It is important to emphasize here, that this freedom does 

not extend to the practice or dissemination of the same.

Th e second category of human rights are those which are considered to be of absolute 

nature, but under extreme circumstances it is allowed for the states party to derogate 

from them. Of course this possibility has to be allowed very carefully to avoid states’ 

attempts to misuse it.

Article 4 of the Covenant makes this possible in cases of “time of public emergency 

which threatens the life of the nation” and sets the additional condition that “the 

existence of which is offi  cially proclaimed” by the application of the relevant domestic 

rules. Additionally to this condition of domestic nature, international ones are also 

present: states deciding to derogate shall immediately inform other states party to the 

Covenant via the UN Secretary-General, and it shall inform them of the reason of 

derogation and the provisions this derogation touches upon. Termination of these 

derogations have to be communicated in the same manners. Th e possibility of these 

derogations are also limited by the Covenant: they may be applied only to the extent 

strictly required by the exigencies of the situation, and they must not be inconsistent 

with states’ other obligations under international law, and additionally, they must not 

involve any prohibited discrimination, namely on the ground of race, colour, sex, 

language, religion or social origin.
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Th ese human rights are:

 t Prohibition of forced or compulsory labor (embodied in Article 8, Paragraph 3);

 t Rights of detained persons (embodied in Article 10);

 t Judicial guarantees, except for the publicity of trials (embodied in Article 14);

 t Protection of privacy, family, home, correspondence against unlawful or 

arbitrary interference (embodied in Article 17);

 t Protection of family life, right to marriage (embodied in Article 23);

 t Children’s rights (embodied in Article 24);

 t Equality before the law (embodied in Article 26);

 t Rights of ethnic, religious or linguistic minorities (embodied in Article 27).

Th e third category of human rights are those which may be subject to limitations 

by states to ensure the operation of the state and the society. most of the human rights 

are subject to these, but under the Covenant, these limitations has to meet the rules set 

by its provisions and those may not extend beyond the necessities justifi ed, and they 

have to be imposed in conformity with the states’ domestic constitutional provisions.

Th is category of rights covers most of the “classic” civil and political rights:

 t Right to liberty and security of person (embodied in Article 9);

 t Liberty to enter or leave a country and the movement within (embodied in 

Article 12);

 t Rights of aliens on the territory of the state party (embodied in Article 13);

 t Right to public trial (embodied in Article 14);

 t Exercise of the right to freedom of thought, conscience and religion (embodied 

in Article 18, Paragraph 3);

 t Freedom of expression (embodied in Articles 19). Some limits are provided for 

by the Covenant itself, as it explicitly prohibits propaganda for war and any 

advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence (embodied in Article 20);

 t Right of peaceful assembly (embodied in Article 21);

 t Right to freedom of association (embodied in Article 22);

 t Right to participate in public matters (embodied in Article 25).

Th e enforcement of the provisions of the Covenant is observed by the Human Rights 

Committee (CCCPR – not to be confused with the UN Commission of Human 

Rights, existing between 1946-2006), which is similarly to UN treaty bodies, a body 

of eighteen independent individuals, composed of nationals of the states party to the 

Covenant who shall be “persons of high moral character and recognized competence 

in the fi eld of human rights”, elected by the states party. After getting elected, they 

shall serve in their personal capacity, similarly to the obligations of members of all UN 

treaty bodies.

Th e Committee has the main task of monitoring states’ performance related to the 

Covenant. For this reason it examines regular reports prepared by states party in every fi ve 

years, and after their analysis, it addresses the state party with its conclusions and opinions.
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As a development of the interpretation and assistance to practical application, the 

Committee adopts so-called general comments to given provisions of the Covenant 

or relevant human rights questions. Th ese are important documents in international 

human rights law as they refl ect a professional interpretation of the text and additionally, 

they can be considered to be experts’ opinions with serious relevance as auxiliary sources 

of international law.

In case of alleged violations, the Committee can entertain inter-state complaints, if 

this possibility if accepted by a declaration by the state the complaint was issued against.

Th e two optional protocols to the Covenant provide for important additional rules.

Th e fi rst Optional Protocol to the International Covenant on Civil and Political 

Rights (ICCPR-OP1), adopted at the same time, enables the Human Rights Committee 

to receive and consider communications from individuals, with which they claim that 

any of their right recognized by the Covenant has been violated by a state party. Any 

state party to the Covenant becoming a party to the Protocol as well, recognizes the 

competence of Committee to entertain these complaints, a possibility that is missing 

from the Covenant itself.

Individuals, who want to make such a  claim, fi rst have to exhaust all available 

domestic remedies, and then are entitled to submit a written communication to the 

Committee. It has to decide on the admissibility of the complaint, the conditions of 

which are laid down in Articles 3 and 5, Paragraph 2. Th e complaint has to be brought 

to the attention of the state party it is directed against, who has to provide written 

explanations or statements clarifying the matter (and indicating the remedy applied, if 

any) within six months. Admissible communications are considered by the Committee 

at closed meetings, based on the written information made available to it by the state 

party and the complaining individual. Th e views of the Committee on the matter is 

then forwarded to both of them.

Th ese views adopted as a result of individual complaints are not legally binding 

judicial decisions, or judgments. Th ey are decisions of a body, which can be considered 

a quasi-judicial body of an immense professional experience, so their views can be 

considered as being authoritative interpretation of the text of the Covenant.

Th e Second Optional Protocol to the International Covenant on Civil and Political 

Rights (ICCPR-OP2), adopted by the General Assembly in December 1989, aims at 

the abolishment of the death penalty. States ratifying the Protocol take the obligation 

that nobody within their jurisdiction shall be executed. Th e provisions of the Protocol 

are considered to be additional provisions to the Covenant, thus amending its original 

rules related to right to life, which – as we have seen earlier – has not seen the death 

penalty as a violation of the right to life yet. Th e Human Rights Committee has an 

observation and control function regarding to this protocol as well, with respect to 

states party to the fi rst Optional Protocol, it can receive and consider communications 

related to the provisions of the Second Optional Protocol as well, unless the state party 

has made a contrary statement when ratifying or accessing the Protocol.
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2.5.4  Th e International Covenant on Economic, Social and Cultural 
Rights

Th e International Covenant on Economic, Social and Cultural Rights (ICESCR) aims 

to ensure the protection of economic, social and cultural rights. As mentioned in an 

earlier chapter, these second generation human rights require a diff erent scheme of state 

actions than civil and political rights, which is refl ected for example in the diff erence 

of obligations deriving from the two diff erent covenants. While states party to the 

fi rst Covenant are obliged to ensure human rights recognized and enumerated, the 

International Covenant on Economic, Social and Cultural Rights sets the obligation of 

states party to a somewhat lower level: they have to do their best to ensure these human 

rights. Th is is well shown in the text of the relevant Article 2:

“Each State Party to the present Covenant undertakes to take steps (…) to the 

maximum of its available resources, with a view to achieving progressively the 
full realization of the rights recognized in the present Covenant by all appropriate 

means, including particularly the adoption of legislative measures.”

Th e obligation of “taking steps” and especially “to the maximum of its available 

sources” may indicate no hard direct obligations of states, but this is only true at 

fi rst sight. Th e fi rst very important element of the Covenant is that economic, social, 

cultural rights have to be ensured by states party without discrimination, a second 

one is that as the Convention creates the obligation of at least trying to reach the 

“full realization”, the non-activity of a state party is considered to be a violation of the 

Covenant. Additionally, the Committee on Economic, Social and Cultural Rights later 

has also asserted (in its General Comment No. 3) that for all the rights enshrined in 

the Covenant, minimum requirements, so-called “core obligations” exist, which bind 

states party regardless of their available resources.

Th e Covenant recognizes the following human rights:

 t Right to work (embodied in Articles 6 and 7); 

 t Right to form and join trade unions (embodied in Article 8); 

 t Right to social security (embodied in Article 9); 

 t Protection and assistance to the family (embodied in Article 10);

 t Right to an adequate standard of living (embodied in Article 11);

 t Right to health (embodied in Article 12);

 t Right to education (embodied in Articles 13 and 14);

 t Right to cultural freedoms (embodied in Article 15).

Article 4 provides for the possibility of the states parties to apply limitations of the 

rights contained in the Covenant. But it also emphases that any such limitations must 

be determined by law, and this limitation must still be compatible with the nature of 

the rights included in the Convention and its overall aims and goals as well, as the 

requirements of a democratic society.
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Enforcement mechanism of the Covenant have been formed gradually.

Th e Committee on Economic, Social and Cultural Rights (CESCR) is a body of 

independent experts responsible for monitoring the performance of states party to the 

Covenant. Th e Covenant originally has not provided for this body, it has given this 

task to the United Nations Economic and Social Council. Th e Committee was created 

in 1985, by ECOSOC Resolution 1985/17, with the aim of having a body to which 

this task can be delegated, as the Covenant has assigned the monitoring function to the 

ECOSOC, but later it was found, that this task could be fulfi lled better by an organ 

similar to other UN treaty bodies. Th e Committee has its meetings in Geneva, normally 

holds two sessions per year.

States party have to submit regular reports to the Committee on their actions 

regarding the rights recognized by the Covenant in every fi ve years. Th ese reports are 

examined by the Committee, which then addresses its concerns and recommendations 

to the state party examined. Th is takes the form of “concluding observations”.

Th e Committee also has the practice similar to other UN treaty bodies of publishing 

its interpretation of the provisions of the Covenant, titled as general comments.

However, call for a stronger mechanism has been present, and as a result, additional 

to the reporting procedure, the drafting of a complaint procedure has been initiated. It 

has turned reality, as the Optional Protocol to the International Covenant on Economic, 

Social and Cultural Rights (OP-ICESCR) has entered into force in 2013, fi ve years 

after its adoption in 2008. Th e protocol has provided the Committee competence to 

receive and consider communications from individuals claiming for the violations of 

their rights under the Covenant by a state party. Next to the individual complaint 

procedure, inter-state complaint may also be entertained by the Committee, if states 

specifi cally consent to this. Similarly, on the same condition, the Committee may 

undertake inquiries on grave or systematic violations of any of the economic, social 

and cultural rights set forth in the Covenant. Th ese new developments have not yet 

shown their full strengths, as they are fairly new procedures, but their existence may 

prove that second generation human rights may be justiciable, similarly to of fi rst 

generation ones.

2.5.5  Convention on the Elimination of All Forms of Discrimination 
against Women

A long debt has been settled by the adoption of the Convention on the Elimination of 

All Forms of Discrimination against Women (CEDAW) in 1979 by the UN General 

Assembly. Th e convention, which consists of a preamble and thirty articles is often 

described as an „international bill of rights for women”. It defi nes „discrimination 

against women” and aims for international and national action to end such practices. 

Of course the convention, while setting up strong ambitions, has been facing and still 

faces serious challenges.
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According to the Convention, discrimination against women means:

„any distinction, exclusion or restriction made on the basis of sex which has the 

eff ect or purpose of impairing or nullifying the recognition, enjoyment or exercise 

by women, irrespective of their marital status, on a basis of equality of men and 
women, of human rights and fundamental freedoms in the political, economic, 
social, cultural, civil or any other fi eld.”

By becoming a party to the Convention, states take the obligation to undertake 

a series of measures to end discrimination against women in all forms. Th ese measures 

may vary, the Convention sets a series of examples. First of all, states shall incorporate 

the principle of equality of genders in their domestic legal system, which means the 

abolishment of all discriminatory laws and adoption of appropriate legislation capable 

of prohibiting further discrimination against women. An institutional guarantee is 

also needed, thus the establishment of a judicial system, tribunals or other eff ective 

public institutions to ensure protection of women against gender-based discrimination 

is a must. An additional aspect is to make sure that elimination of acts of discrimination 

against women is ensured not only by the state and offi  cial institutions, but also by 

individuals, natural persons, organizations or enterprises. Th is last obligation defi nitely 

requires domestic legislation and is the greatest challenge as it may require an incursion 

into private sphere by law, which can be a diffi  cult task because of many states’ robust 

constitutional protection provided to this fi eld.

Provisions of the Convention name some of the most important elements of realizing 

equality between women and men. For example, ensuring women’s equal access to 

political and public life (the right to vote and the right to stand for election), to 

education, to health and to employment is of crucial importance, thus the convention 

emphasizes these. An early seed of gender studies can also be discovered: while the 

Convention affi  rms the reproductive rights of women, it also targets culture and 

tradition as infl uential forces shaping gender roles and family relations. To protect 

women, it affi  rms their right to acquire, change or retain their nationality and their 

children’s nationality. To face the problem of protection against special dangers women 

have to face, the states have added the obligation of taking appropriate measures against 

all forms of traffi  cking and other exploitation of women.

States parties to the Convention have to implement its provisions into their domestic 

law and put them into practice. Th eir basic obligation regarding control is to submit 

national reports at least every four years to the Committee. Th ese reports have to give 

an overview on measures they have taken to comply with their obligations deriving 

from the treaty or with the earlier conclusions by the Committee.

Th e control mechanism has been strengthened in 1999 by the adoption of the 

Optional Protocol to the Convention on the Elimination of all Forms of Discrimination 

against Women (OP-CEDAW), which is in force since December of 2000. Th e states 

ratifying this protocol recognize the additional competence of the Committee to receive 

and consider individual complaints and to conduct a  stronger examination – very 
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similar to the practice of other UN human rights committees. Two procedures are 

created under the protocol:

1. Communications procedure, which creates the possibility of individuals or groups 

to submit complaints against of violations of the Convention.

2. Inquiry procedure, which enables the Committee to initiate an inquiry into 

situations of grave or systematic violations of rights protected by the Convention.

2.5.6  Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment

Prohibition of torture had been settled fi rmly in international law for a  long time 

without adopting any exact defi nition. Th is gap has been fi lled by the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(CAT), which has been adopted by the General Assembly of the United Nations on 10 

December 1984, and has entered into force in 1987.

Th e drafting of the Convention was conducted by the Commission on Human 

Rights in 1977, by the request of the General Assembly to complete the earlier 

preparatory work embodied in previous resolutions (see for example the “Declaration 

on the Protection of All Persons from Being Subjected to Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment” by the General Assembly on 9 

December 1975, GA resolution 3452 (XXX) and GA resolution 3453).Th e working 

groups vested with the task have encountered some problems and debates for example 

around the questions of defi nition of torture, or jurisdiction, but fi nally these have been 

settled and the Convention (presented by Sweden) has been adopted. Th e general aim 

of the Convention is to prevent and punish torture, and to achieve this, it has obliged 

states party to cooperate when necessary.

Th e defi nition of torture under the Convention is the result of lengthy discussions, 

resulting in a complex text, found in Article 1, paragraph 1. According to this, torture 

is severe physical or mental pain or suff ering infl icted by a public offi  cial, or a person 

acting in an offi  cial capacity or anybody with consent, acquiescence, or at the instigation 

of the previous persons, for specifi c purposes. It may the obtainment of information or 

a confession from him or any third person, punishment for an act he or a third person 

has committed or is suspected of having committed, it can be intimidation or coercion 

against him or a  third person. Furthermore, the Convention considers any reason 

based on discrimination of any kind as specifi c purpose qualifying for the commission 

of torture.

Th e general obligations of states party are to take eff ective measures to prevent acts 

of torture in any territory under their jurisdiction, to make acts of torture punishable, 

and to prohibit extradition to another state where there are substantial grounds for 

believing that a person would be in danger of being subjected to torture.
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According to the Convention, a state party undertakes the following obligations:

 t Th ey have to take eff ective legislative, administrative, judicial or other measures 

to prevent acts of torture. It is of utmost importance, that the prohibition 

against torture shall be considered as being of absolute nature and shall be 

upheld under any kind of exceptional circumstance (like in a state of war), 

which would otherwise usually serve as a possibility to derogate from other 

human rights obligations;

 t States party shall not expel or extradite any individual to a state where there 

are substantial grounds for believing that the individual would be in danger of 

being subjected to torture;

 t States party have legislative obligations: they shall ensure that acts of torture are 

considered to be serious criminal off ences within their domestic legal system;

 t States party has to prosecute torture: they have to take a person suspected of the 

off ence of torture into custody and make a preliminary inquiry into the facts, 

their authorities have to make investigations when there is reasonable ground 

to believe that an act of torture has been committed;

 t States party have an obligation regarding international criminal cooperation: 

they shall either extradite a person suspected of the off ence of torture or if 

not willing to do so, they have to submit the case to its own authorities for 

prosecution, to avoid impunity (see universal jurisdiction below);

 t Under the Convention, states also have to mind victims: they shall ensure that 

an individual who alleges that he has been subjected to torture will have his case 

examined by the competent authorities, and that victims of torture shall have 

an enforceable right to fair and adequate compensation.

To give weight to the prohibition and to help states stepping up against this violation, 

Article 5 of the Convention has introduced the applicability of universal jurisdiction. It 

means that each state party shall exercise its jurisdiction in respect of torture, regardless 

of the territory the act is committed on or the off ender’s nationality. Any act of torture 

committed anywhere, outside of their territory, by any persons shall be prosecuted by 

them. Th is principle of universal jurisdiction had already been introduced by earlier 

international conventions, for example against terrorist acts, but most importantly 

related to grave breaches of international humanitarian law by the 1949 Geneva 

Conventions – which consider torture as one of these serious violations, a war crime.

To coordinate the international implementation of the Convention, similarly to other 

human rights conventions, a committee has been created. Article 17 of the Convention 

creates the Committee against Torture with the following wide array of tasks:

 t To receive, study and comment on periodic reports from states party to the 

Convention on the measures they have taken to give eff ect to their undertakings 

under that;

 t To initiate investigations in case of reliable information about torture being 

systematically practiced in the territory of a state party;
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 t To entertain complaints by states party against another state party of violations 

of the Convention;

 t To entertain individual complaints against a state party.

While the above mentioned tasks seem to give certain power to the Committee, the 

investigation and the complaints procedures have not been made compulsory, so states 

party can fi nd a way to weaken the competence of the Committee. Th ese provisions 

apply with some modifi cations, as that a  state party may declare that it does not 

recognize the Committee’s competence to initiate investigations, and the Committee’s 

competence to examine either inter-state or individual complaints only applies if the 

respective state party had specifi cally recognized this competence. Th ese limitations 

clearly serve as possible protective elements to state sovereignty, but they can also be 

used to cover a state’s unlawful actions, thus not helping the Convention’s fulfi lment.

Th e Committee holds two annual sessions, where it examines reports from states 

party. Th ese examinations are conducted in the presence of representatives of the state 

concerned, who are informed in advance of the questions the Committee wishes to 

address. Usually the Committee collects information not only from offi  cial sources and 

the states’ offi  cial reports (which are often quite optimistic), but it often uses fi ndings 

and facts provided for example by human rights NGOs. After the examination, the 

Committee prepares a document, which sums its conclusions and recommendations. 

Apart from the reports procedure, the Committee may also adopt so-called general 

comments either on specifi c provisions of the Convention or other issues related to 

their implementation. Th ese comments are widely considered to be authentic experts’ 

commentaries of the Convention text, thus having serious relevance in application of that.

In relation to the communications the Committee may receive (if the above mentioned 

conditions fulfi l), it has also set up a working group to prepare the examination of 

those. Th e working group has to examine the admissibility and the merits of these 

communications and has to make recommendation to the Committee.

To strengthen prevention, the Optional Protocol to the Torture Convention (OP-

CAT) has been adopted by the UN General Assembly on 18 December 2002 (GA 

Resolution 57/199), which has entered into force on 22 June 2006. Its goal was 

to establish a system of regular visits to possible places of detention by states party, 

with the aim to prevent torture and other cruel, inhuman or degrading treatment or 

punishment. For this reason the Subcommittee on Prevention of Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment has been set up (within the 

Committee) with the task of carrying out such visits and to support states and their 

domestic institutions.

2.5.7 Convention on the Rights of the Child

Protection of the rights of the child is a very important and quickly evolving fi eld of 

international human rights law. Today it also forms a subsystem, often referred to as the 
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“international bill of rights for children”. It consists of the Convention on the Rights of 

the Child (CRC) along with the Optional Protocol on the Involvement of Children in 

Armed Confl ict (OP-CRC-AC) and on the Optional Protocol on the Sale of Children, 

Child Prostitution and Child Pornography (OP-CRC-SC). Currently, there is a third 

optional protocol under consideration, which would provide for a  possibility for 

individual complaints.

Th e Convention is the fi rst legally binding international treaty giving universally 

recognized norms for protection of children’s rights in a single document. Its overall 

objective is to protect children from discrimination, neglect and abuse. It covers 

a range of civil, political, economic, social and cultural rights, and to provide for the 

implementation of those rights. It can be considered to be the most rapidly and widely 

ratifi ed international human rights treaty in the world, with 193 states party to it. 

Th is unprecedented wide participation shows a strong consensus and political will to 

improve the situation of children.

Its provisions are applicable not only in peacetime, but also during armed confl icts, 

which strictly narrows the ordinary derogation possibilities, known from other treaties 

– usually which allow for derogation in case of war.

Th e Convention combines civil and political rights with economic, social and 

cultural rights and recognizes that the enjoyment of one right cannot be separated from 

the enjoyment of others, the enjoyment of which is a very important factor related to 

the situation of human rights. It considers the child as a holder of participatory rights 

and freedoms, whose rights shall be ensured by provisions aimed at protecting the 

rights and promoting positive action by both the state and the parents. Th e latters are 

acknowledged by the Convention as having the primary role in this task.

Th e system of the Convention builds on four general principles, which express the 

philosophy in the background and the general aim of the treaty. Understanding of these 

is essential to any national programme that aims to put that philosophy into eff ect and 

to implement the treaty into domestic law and practice.

Th ese are

1. Prohibition of discrimination

2. Best interests of the child shall be made a primary consideration

3. Child’s right to life, survival and development

4. Views of the child

Next to strengthening already existing human rights, the Convention recognises new 

ones in relation to children, which have not been covered by previous international 

human rights treaties. One of these is the right of the child to freely express views and 

to have those views taken seriously, which adds an additional element to the well-known 

freedom of expression. Th e right of the child to a name and nationality from birth is also 

an important novelty, which is very important related to the protection of children. Th e 

Convention also mentions alternative care, the rights of disabled children, and refugee 

children. It emphasises the importance of juvenile justice and the need for recovery and 

social reintegration of a child victim of any violations of law.
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For observation of the practice of states party, the Convention establishes the 

Committee on the Rights of the Child. It is the monitoring body consisting of ten 

experts whose task is to examine the progress states party to the Convention make via 

examining reports, and to develop its practice by adopting recommendations. Currently 

there is no complaint procedure present, but an additional optional protocol will 

provide for this possibility, which may be adopted in the upcoming years.

Th e fi rst additional protocol to the Convention was adopted in 2000, under the title 

Optional Protocol to the Convention on the Rights of the Child on the Involvement 

of Children in Armed Confl ict. As the title shows, the objective of this protocol was to 

refl ect to serious problem of international humanitarian law, to limit the participation, 

but especially the use of children in armed confl icts. Th e most important provision of 

the protocol is that it raises the minimum age for recruitment and actual participation in 

hostilities to eighteen years, while the Convention had previously set it to fi fteen years. 

Th e protocol prohibits governments and other groups from recruiting people under 

this age, and requires that states shall do everything possible to keep individuals under 

this age from direct participation in hostilities. On the other hand, in case of voluntary 

recruitment, to which this prohibition is not applicable, states shall be mindful of it, 

and shall make sure, that such recruitment is genuinely voluntary, the individuals are 

fully informed of the duties involved in military service and that it is carried out with 

the informed consent of the parents or legal guardians. States party to the protocol 

also have to report to the Committee on their compliance with the provisions and the 

implementation of the Protocol.

A second protocol to the Convention has also been adopted in 2000, addressing 

another very serious danger children have to face. Th e Optional Protocol to the 

Convention on the Rights of the Child on the Sale of Children, Child Prostitution 

and Child Pornography supplements the Convention with provisions needed to create 

the possibility, but even more the international legal requirement to criminalise actions 

in relation to the sale of children, child prostitution and child pornography. It defi nes 

“sale of children”, “child prostitution” and “child pornography” as punishable criminal 

off enses under international law thus making creating the obligation of states party to 

implement it into their domestic legal systems. It also sets legal standards to prevention 

eff orts and to the protection of victims. Similarly to other treaties, it creates a framework 

for increased international criminal cooperation related to these crimes and to the 

prosecution of off enders.

2.5.8  International Convention on the Protection of the Rights 
of All Migrant Workers and Members of Th eir Families

Th e International Convention on the Protection of the Rights of All Migrant Workers 

and Members of Th eir Families (ICMW) has been adopted in 1900 and entered 

into force in July 2003. It focuses on the rights of a group of particularly vulnerable 

individuals, migrant workers and their families, whose situation has become a constantly 
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growing concern as migration itself has become a more and more important issue both 

in international relations and domestic politics of many states.

Th e Convention defi nes the rights of migrant workers organised under two main 

categories:

1. Part III of the Convention recognises the human Rights of migrant workers and 

members of their families in general, which are applicable to all migrant workers, 

even illegal or undocumented.

2. Part IV of the Convention recognises additional other Rights of migrant workers 

and members of their families, which are applicable only to migrant workers in 

a regular situation.

Related to human rights of all migrant workers and their families, the Convention 

does not propose new human rights for migrant workers, just reiterates those human 

rights which are recognised by earlier international human rights documents and 

treaties adopted by states. By this, the Convention reacts to the grave problem of 

dehumanization of migrant workers and members of their families, many of whom 

being deprived of their fundamental human rights in many states, often assisted by 

insuffi  cient domestic legal provision and practice. In some states, domestic legislation 

seems to be suffi  cient in providing all of the relevant human rights to its citizens and 

residents, but many migrants, especially those in irregular situations seem to be excluded 

from the enjoyment of these.

Th e Convention reassures the right to leave and enter the state of origin. Right to 

life and prohibition against cruel, inhuman or degrading treatment of punishment 

is reaffi  rmed as a reaction to the often inhumane living and working conditions and 

physical (and often sexual) abuse that many migrant workers often have to face. Slavery 

or servitude, forced or compulsory labour is also a very common problem with migrants, 

that is why the Convention reaffi  rms this prohibition as well. Th e protection of these 

individuals’ basic freedoms like the freedom of thought, conscience and religion, 

the right to hold and express opinions, and the right to property is an additional re-

enforcement in relation to these individuals.

Due process rights are extremely important regarding migrant workers and their 

families, as these people are in close connection with states’ authorities, thus they may 

be subject to many violations in this fi eld. Th e Convention lays special emphasis on 

these rights, investigations, arrests and detentions have to be carried out by states in 

accordance with established procedures, as equality with nationals of the state before 

courts and other authorities must be respected as well. Necessary legal assistance as 

well as interpreters and information in a language understood by the migrant has to be 

provided, and arbitrary expulsion of the migrant is prohibited.

Additional provisions apply to migrant workers’ right to privacy, equality with 

nationals regarding labour rules, the possibility to the transfer of their earnings and 

their right to information, which means they have the right to be informed by the states 

about their rights and obligations, which information should be made available to them 

free of charge and in a language they understand.
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Part IV of the Convention recognises some other rights to those migrant workers and 

members of their families, who are documented or are in a regular situation. Providing 

additional rights for this group of individuals, the Convention seeks to discourage illegal 

labour migration, fi rst of all because human problems are worse in the case of irregular 

migration, secondly because this approach meets the expectations and interests of states 

party to the Convention.

Documented migrant workers have the right to be temporarily absent, meaning that 

they shall be allowed to leave temporarily, for reasons of family needs and obligations, 

and it shall not have any eff ect on their authorization to stay or work. Similarly, they 

have the freedom of movement, so they can move freely in the territory of the state of 

employment and shall also be free to choose where they reside. Th ey shall enjoy equal 

treatment with nationals of the state in many matters, for example access to educational, 

social and other services, together with their family members. Documented migrant 

workers shall enjoy equality of treatment in respect of labour law rules, like protection 

against unlawful dismissal, or other employment contract violations, just as they shall 

have the same access to competent authorities and courts established by law and capable 

of providing legal protection. Th ey have the same right as the nationals of the state to 

enjoy unemployment benefi ts, the access to public work schemes intended to combat 

unemployment, or other alternative employment in the event of loss of work.

As it can be seen, the Convention favours documented migrant workers, thus it 

provides stronger legal protection for them. But it contains other provisions as well to 

prevent and eliminate illegal labour migration, for example it proposes collaboration 

by states concerned against dissemination of misleading information, to help detecting 

and eradicating illegal or clandestine movements of migrant workers and to impose 

sanctions on those who are responsible for organising and operating such movements, 

and employers of illegal migrant workers.

To monitor states’ practice and implementation of the Convention, the Committee 

on the Protection of the Rights of All Migrant Workers and Members of their Families 

has been created. Like other treaty bodies, it is a committee of independent experts 

acting in their personal capacity. States party to the Convention are obliged to submit 

regular reports to the Committee on their activities every fi ve years. Th ese reports are 

examined and then “concluding observations” are prepared. Th e Commission is currently 

not entitled to consider individual complaints or communications from individuals 

claiming that their rights have been violated – according to the Convention this will 

be possible, when at least ten states party will accept this procedure in accordance with 

its article 77.

2.5.9  International Convention for the Protection of All Persons 
from Enforced Disappearance

Th e International Convention for the Protection of All Persons from Enforced 

Disappearance (CPED) aims to prevent forced disappearance and make the practice 
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punishable. While this act may have constituted a  crime under international law, 

as a war crime in an armed confl ict, the Convention makes it an off ence under all 

circumstances as a crime against humanity. It was adopted in 2006 and entered into 

force in 2010.

Th e Convention’s structure is very similar to the Convention against Torture, 

examined in an earlier chapter. It defi nes the action as a punishable off ence, and provides 

provisions to prevent or to punish it. Article 2 defi nes “enforced disappearance” as:

“the arrest, detention, abduction or any other form of deprivation of liberty by 

agents of the State or by persons or groups of persons acting with the authorization, 

support or acquiescence of the State, followed by a refusal to acknowledge the 

deprivation of liberty or by concealment of the fate or whereabouts of the 

disappeared person, which place such a person outside the protection of the law.”

Similarly to torture, the Convention excludes any exceptional circumstances (state 

of war or a threat of war, internal political instability or any other public emergency) as 

a justifi cation for enforced disappearance. It defi nes the widespread or systematic use 

of enforced disappearance as a crime against humanity.

States party to the Convention take a complex set of obligations: to make enforced 

disappearance an off ence under domestic criminal law and to investigate acts of enforced 

disappearance, and bring those responsible to justice. States party to the Convention 

has to establish jurisdiction over the off ence, even if the perpetrator is not a citizen or 

resident. Th ey have to cooperate with other states so that off enders are prosecuted or 

extradited, and they also have to assist the victims of enforced disappearance. Th ese 

obligations are followed by others aiming protection of victims, reparations and 

compensation.

Th e Convention is monitored by a  treaty body: the Committee on Enforced 

Disappearances is consisted of ten expert members, elected by states party. Th e 

Committee examines the reports states have to prepare on the steps they have taken 

to enforce and implement the Convention. Th e Convention optionally provides for 

the possibility for communications to the Committee, which allows individuals and 

groups to issue petitions, and to undertake inquiries in the case of grave and systematic 

violations. Article 30 provides for a special procedure: a request may be submitted 

to the Committee related to a disappeared person, as a matter of urgency, and the 

Committee (is some conditions are met) may request the State Party concerned to 

provide it with information on the situation of the person sought, within a time limit 

set by the Committee.

2.5.10 Convention on the Rights of Persons with Disabilities

Th e goal of the Convention on the Rights of Persons with Disabilities (CRPD) is to 

elaborate the rights of persons living with disabilities in details and to set out a code of 
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implementation in domestic legal systems. Th e treaty has been adopted in 2006 and 

entered into force in 2008. Currently it has 147 states party, which shows a strong 

consensus among states in its subject-matter. It was the fi rst human rights treaty that 

has been ratifi ed not only by states, but by a regional integration organization, namely 

the European Union.

States ratifying the Convention engage themselves to recognise the rights embodied 

in the Convention, to develop and carry out policies as well as domestic laws and 

administrative measures for securing these rights and to abolish any laws, regulations, 

or practices that constitute discrimination towards persons with disabilities. Th ey also 

take the obligation to combat stereotypes and prejudices, and to promote awareness 

of the capabilities of persons with disabilities, as this sort of change of perceptions is 

essential to improve their situation.

Th e Convention – similarly to the migrant workers’ convention – recognises many 

already long-existing and well-known human rights, but applies them respectively to 

persons with disabilities. Some of these are the general prohibition of discrimination, 

inherent right to life on an equal basis with others, equal rights and advancement of 

women and girls with disabilities and protection of children with disabilities.

States party have to ensure persons with disabilities to have access to justice on 

an equal basis with others and to provide for their basic freedoms, for example the 

enjoyment of the right to liberty and security and not to be deprived of their liberty 

unlawfully or arbitrarily. Th ey have to protect the physical and mental integrity of 

persons with disabilities, guarantee freedom from torture and from cruel, inhuman or 

degrading treatment or punishment, and prohibit medical or scientifi c experiments 

without the consent of the person concerned – these are basic human rights, but the 

Convention puts emphasis on them.

States also have to recognise rights which are needed for every day’s life of persons 

with disabilities. For example their equal right to property, including the control of 

fi nancial aff airs and equal access to banking services. Th eir privacy has to be respected 

like that of others.

Domestic laws and any administrative measures has to provide for freedom from 

exploitation, violence and abuse, otherwise states have to promote the recovery, 

rehabilitation and reintegration of the victim and also is bound to investigate the abuse.

Accessibility is a  fundamental issue to the life of persons with disability, so the 

Convention requires states party to identify and eliminate any obstacles and barriers 

to ensure that they can access their environment. Th at means for example means of 

transportation, public facilities and services, and information and communications 

technologies as well. Th e Convention also provides for persons with disabilities to 

be able to live independently, to be included in the community, to choose where and 

with whom to live and to have access to in-home, residential and community support 

services. All these obligations pose a serious challenge to states as the fulfi lment of those 

require not only fi nancial investments, but also eff orts to transform social thinking. 

Accessibility is extended to public information intended for the general public, which 

shall be made public also in accessible formats and technologies, by facilitating the use 
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of Braille, sign language and other forms of communication. States shall encourage 

the media and Internet providers to make on-line information available in accessible 

formats.

Enforcement of the Convention is helped by more factors. It obliges states party 

to designate a focal point in their governments and to create domestic mechanism to 

promote and monitor its implementation. On the international level, a treaty body, the 

Committee on the Rights of Persons with Disabilities has been created with the same 

goals. It is made up of eighteen independent experts, its main task is to receive periodic 

reports from states party on their progress made in implementing and enforcing the 

Convention. Th e Optional Protocol to the Convention on the Rights of Persons with 

Disabilities (OP-CRPD), that has entered into force at the same time as the Convention 

provides for the possibility for communications to the Committee, which allows 

individuals and groups to issue petitions after domestic remedies have been exhausted, 

just as well as to undertake inquiries in the case of grave and systematic violations of 

the Convention.

 


